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EXHIBITS IN SUPPORT CALPERS’ 9019 BRIEF 2012-32118

The California Public Employees’ Retirement System (“CalPERS”) files the following 

exhibits in support of CalPERS’ Brief Regarding Applicability of Rule 9019 in Chapter 9 Cases: 

Exhibit 1- “Relevant Portions of H.R. Rep. No. 94-686, at 19 (1975), reprinted in 1976 

U.S.C.C.A.N. 539, 557” at page 3.

Exhibit 2- “Relevant Portions of Consolidated Brief of the Appellants filed in Assured 

Guaranty Municipal Corp., et al. v. Jefferson County, Alabama, 11th Cir., No. 12-13654-B (August 

27, 2012)” at page 5.

Exhibit 3- “Relevant Portions of Consolidated Response and Reply Brief of Appellants filed 

in Assured Guaranty Municipal Corp., et al. v. Jefferson County, Alabama, 11th Cir., No. 12-13654-

B (November 13, 2012)” at page 35.

Respectfully submitted,

Michael J. Gearin
Michael B. Lubic
Brett D. Bissett
K&L GATES LLP

Dated:  January 16, 2013 By: /s/  Michael B. Lubic
Michael B. Lubic
Attorneys for California Public Employees’ 
Retirement System
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No. 12-13654-B

In the

United States Court of Appeals 
for the Eleventh Circuit

ASSURED GUARANTY MUNICIPAL CORP., ET AL.,

Appellants/Cross-Appellees,

v.

JEFFERSON COUNTY, ALABAMA,

Appellee/Cross-Appellant.

On Direct Appeal from the United States Bankruptcy Court for the Northern 
District of Alabama, Southern Division

Case No. 11-05736-TBB-9

CONSOLIDATED RESPONSE AND REPLY BRIEF OF APPELLANTS 
THE BANK OF NEW YORK MELLON, AS INDENTURE TRUSTEE; 
JOHN S. YOUNG, JR., LLC, AS RECEIVER; THE BANK OF NOVA 

SCOTIA; SOCIÉTÉ GÉNÉRALE, NEW YORK BRANCH; THE BANK OF 
NEW YORK MELLON; STATE STREET BANK AND TRUST COMPANY; 

JPMORGAN CHASE BANK, N.A.; FINANCIAL GUARANTY 
INSURANCE COMPANY; ASSURED GUARANTY MUNICIPAL CORP.; 

AND SYNCORA GUARANTEE INC.

NAMES AND ADDRESSES OF COUNSEL FOR APPELLANTS PROVIDED BELOW
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STATEMENT OF ISSUES1

The County’s cross-appeal presents two additional issues:

1. Whether the Bankruptcy Court correctly ruled that pledged special 

revenues under § 922(d) include all revenues dedicated to repayment of the 

Warrants, whether collected before or after the Petition Date.

2. Whether the Bankruptcy Court correctly ruled that under § 922(d), the 

automatic stay of §§ 362(a) and 922(a) is inapplicable to pledged special revenues 

and, therefore, the County must continue to pay all pledged special revenues 

received during the pendency of its bankruptcy case on the Warrants.

                                                
1 Capitalized terms not otherwise defined shall have the meaning given them in the 
Consolidated Brief of Appellants (“Appellants Brief”).
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SUMMARY OF ARGUMENT

The County’s assertion that Appellants seek “to overturn two fundamental 

pillars of bankruptcy law,” (1) “exclusive jurisdiction over all of a debtor’s 

property” and (2) the “protection of the automatic stay to give a debtor breathing 

room,” misses the mark.  First, in a chapter 9 case, § 904 provides that the 

bankruptcy court has no power over “[a]ny of the property or revenues of the 

debtor” without debtor consent.  No consent has been given here.  Therefore, 

jurisdiction over a municipal debtor’s property does not automatically transfer to 

the bankruptcy court.  Second, § 922(d) makes clear that a municipal debtor has no 

“breathing room” when it comes to complying with its special revenue obligations, 

like the Warrants at issue here.  Thus, § 922(d) requires the County to continue to 

pay over all Net Revenues received after the Petition Date.  

The pivotal issue in this case is really state sovereignty over its municipal 

debtor.  Over one year before the Petition Date, the State Court, at the request of 

the Trustee, appointed the Receiver to exercise the County Commission’s powers 

over the System.  Appellants contend that the County’s bankruptcy petition did not 

automatically divest State Court control over the System in the face of § 903, 

which declares that nothing in chapter 9 can limit or impair the power of a state to 

control a municipality in the exercise of its political or governmental powers.  
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Appellants demonstrated and the County has not challenged that the State 

Court’s authority over the System, to the County’s exclusion, is an exercise of 

Alabama’s control over the County’s political and governmental affairs within the 

meaning of § 903.  Rather, the County argues that private parties lack standing to 

invoke §§ 903 and 904’s limitations and that § 903 provides no substantive limit 

on bankruptcy court authority.  This Court should reject the County’s 

interpretation, which is at odds with binding Supreme Court precedent and a 

fundamental canon of statutory construction that requires courts to give effect to all 

of chapter 9’s provisions.   

By entry of a final and appealable order, the State Court divested the County 

of all property interests in the System, including the rights of use and control, 

leaving the County with only “bare” title.  Alabama law provides such an order is 

final for claim and issue preclusion purposes, and the Full Faith and Credit Act 

requires federal courts to give it the same effect.  Moreover, turnover power is 

inapplicable in chapter 9 cases, preventing the County’s bankruptcy filing from 

altering interests in the System.    

Even if the Bankruptcy Court could affect State Court action through the 

automatic stay of §§ 362 and 922, Appellants have demonstrated that § 362(b)(4) 

exempts the Receiver from the automatic stay and that the stay expired by 

operation of § 362(e).  Appellants also demonstrated sufficient cause to require the 
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Bankruptcy Court to either grant relief from the stay or require the County to 

provide adequate protection.

Therefore, this Court should reverse the Bankruptcy Court’s Order denying 

stay relief and determining that jurisdiction over the System resides in the 

Bankruptcy Court, and order the System returned to the exclusive possession and 

control of the Receiver.

Finally, the County’s cross-appeal regarding § 922(d) is meritless.  The 

Bankruptcy Court correctly held that pursuant to § 922(d), “pledged special 

revenues” include all System revenues dedicated by the County to repaying the 

Warrants, and the automatic stay of §§ 362(a) and 922(a) are inapplicable to 

pledged special revenues.  The Bankruptcy Court’s decision is supported by the 

Indenture, Alabama law, the use of the term “pledge” in municipal finance, and the 

legislative history of the 1988 amendments to chapter 9 (the “1988 Amendments”).  

Further, the Bankruptcy Court’s consultation of each was consistent with canons of 

statutory interpretation.  Therefore, this Court should affirm the Bankruptcy 

Court’s conclusion that the County is obliged to pay to the Trustee all Net 

Revenues received post-petition.    
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ARGUMENT AND CITATIONS TO AUTHORITY2

I. THE BANKRUPTCY COURT INFRINGED ON STATE 
SOVEREIGNTY.

A. THE BANKRUPTCY COURT’S ORDER VIOLATED THE 
TENTH AMENDMENT AND §§ 903 AND 904.

The County offers no challenge to Appellants’ showing that that the State 

Court’s exercise of control over the System through the Receiver Order is an 

exercise of Alabama’s sovereign power to control the political and governmental 

powers of the County expressly protected by § 903.  No doubt recognizing the 

strength of this point, the County attempts to shift the argument to one of standing 

in order to distract this Court’s view of the central issue: that, by virtue of the 

federalism concerns expressed in §§ 903 and 904, the Bankruptcy Court could not 

wrest control of the System from the Receiver.  The County’s arguments fail.

1. Appellants have prudential standing to challenge the 
Bankruptcy Court’s decision.

Bankruptcy courts have recognized that §§ 903 and 904 “reserve the power 

to control municipalities to the state and limit the jurisdiction and powers of the 

court.”  In the Matter of Sanitary & Improvement Dist., No. 7, 98 B.R. 970, 972 

                                                
2 For the expanded record excerpt (“ERE”) citations, “A-” indicates a reference to 
Appellants Brief ERE, and “A(Supp)-” refers to that submitted with this response 
and reply brief.  ERE citations are then followed by “V._,” indicating the specific 
volume number, followed by the corresponding docket entry number, followed by 
the pin cite, if any.  For example, a citation to “A-V.I:50 at 10” refers to 
Appellants’ Volume I of Appellants Brief’s ERE, document 50 at page 10.
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(Bankr. D. Neb. 1989).  The County wrongly contends that, as private parties,  

Appellants lack prudential standing to challenge the Bankruptcy Court’s ruling 

based on the jurisdictional constraints of §§ 903 and 904 and the principles of state 

sovereignty codified therein.  The County cannot cite any court decision and relies 

solely on Collier on Bankruptcy to support its assertion.  (County Br.3 at 19) (citing 

6 Collier on Bankruptcy ¶ 903.02[3] (16th ed. rev. 2012)).  The single case cited by 

Collier, however, never addressed who has standing to raise an objection under § 

903.  It merely rejected the argument that § 903 required the bankruptcy court to 

lift the stay to allow creditors to adjudicate their disputes in state court.  Alliance 

Capital Mgmt., L.P. v. Cnty. of Orange (In re Cnty. of Orange), 179 B.R. 185, 191 

(Bankr. C.D. Cal. 1995).

Appellants have standing to demand compliance with the constitutional 

constraints codified in §§ 903 and 904.  First, Congress provided that every “party 

in interest, including the debtor, . . .  a creditor, . . .  or any indenture trustee, may 

raise and may appear and be heard on any issue in a case under this chapter.”  

11 U.S.C. § 1109(b) (emphasis added).4  Each of Appellants meets this test and has 

suffered an injury in fact resulting from the Bankruptcy Court’s Order.  The 

                                                
3 The Brief of Appellee/Cross-Appellant Jefferson County, Alabama is referred to 
herein as “County Brief.”
4 Section 1109 is applicable in chapter 9.  11 U.S.C. § 901(a).
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Trustee,5 Warrantholders, and credit insurers6 have unquestionably been aggrieved 

by the Bankruptcy Court’s Order, because it wrested control of the System from 

the Receiver, depriving them of their  bargained-for and judicially-granted remedy 

for the County’s failure to pay Warrants when due, competently manage the 

System and generate an appropriate level of revenue to pay the Warrants.  The 

Receiver was also aggrieved by the Order, because it stripped him of possession of 

and control over the System.7     

Second, the Supreme Court has previously heard and decided the merits of 

challenges by private parties to the validity of municipal bankruptcy legislation on 

the grounds that it unconstitutionally infringed upon state sovereignty.  United 

States v. Bekins, 304 U.S. 27, 46 (1938) (deciding merits of private parties’ 

contention that the Municipal Corporation Bankruptcy Act “violated the Fifth and 

Tenth Amendments of the Federal Constitution”); Ashton v. Cameron Cnty. Water 

                                                
5 The Trustee is charged with protecting the rights of the Warrantholders.  
(Indenture, A-V.IV:257:Ex.M.10 at 79-80).  
6 Other than the Trustee and Receiver, Appellants are either Warrantholders or 
credit insurers of the County who may be obligated to pay the Trustee amounts that 
become due to Warrantholders that cannot be paid by the County.
7 The Receiver also has prudential standing to assert a Tenth Amendment challenge 
because it is a representative of the State Court and an arm of the State of 
Alabama.  Am. Benefit Life Ins. v. Ussery, 373 So. 2d 824, 828 (Ala. 1979) (“A 
receiver is a representative or arm of the court.”); Johnson v. Bd. of Control of the 
Emps.’ Ret. Sys., 740 So. 2d 999, 1008 (Ala. 1999) (inferring that Alabama’s 
judiciary is a portion of the state’s sovereign power).
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Improvement Dist., No. 1, 298 U.S. 513, 524-25, 532 (1936) (holding that a state 

political subdivision’s bankruptcy case was properly dismissed on claims of 

private party creditors that the first municipal bankruptcy legislation 

unconstitutionally infringed upon state sovereignty).  

Third, this Court has held that private litigants “may make constitutional 

objections based on any [federal] provisions so long as they show the requisite 

injury in fact and its causal relation to the action in question.”  Atlanta Gas Light 

Co. v. U.S. Dep’t of Energy, 666 F.2d 1359, 1368 n.16 (11th Cir. 1982) 

(“reach[ing] the merits of the Tenth Amendment issue” asserted by a private 

party).  Similarly, just last year, the Supreme Court explicitly held that a private 

party has standing to challenge the validity of a federal government action on the 

grounds that it “intrud[ed] upon the sovereignty and authority of the States.”  Bond 

v. United States, 131 S. Ct. 2355, 2360 (2011).

Challenging her indictment under a federal statute, Bond contended that in 

enacting the legislation, Congress exceeded its powers and infringed upon powers 

reserved to states.  Id.  The Court of Appeals held Bond lacked standing to raise 

the Tenth Amendment without state participation in the proceeding.  Id.  The 

Supreme Court reversed, concluding that Bond had both Article III and prudential 
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standing to raise a Tenth Amendment issue.  Id. at 2364-67. Amicus curiae8

contended that the prudential rule that a party “generally must assert his own legal 

rights and interests, and cannot rest his claim to relief on the legal rights or 

interests of third parties,” precluded federal courts from adjudicating Bond’s 

claims because “argu[ing] that the [federal government] has interfered with state 

sovereignty in violation of the Tenth Amendment is to assert the legal rights and 

interests of States and States alone.”  Id. at 2363.  The Supreme Court disagreed, 

holding that an “individual, in a proper case, can assert injury from government 

action taken in excess of the authority that federalism defines.”  Id. at 2363-64.  

The Court recognized that “the federal structure serves to grant and delimit the 

prerogatives and responsibilities of the States and the [federal government] vis-a-

vis one another” and also “secures the freedom of the individual” and “the 

individual liberty secured by federalism is not simply derivative of the rights of the 

States.”  Id. at 2364.  Ultimately, the Court held that “where the litigant is a party 

to an otherwise justiciable case or controversy, she is not forbidden to object that 

her injury results from disregard of the federal structure of our Government.”  Id. 

at 2366-67.  Thus, it is settled law that private parties, such as Appellants, may 
                                                
8 After Bond sought certiorari, the government advised the Court that it changed its 
position and agreed Bond had standing to challenge the legislation’s 
constitutionality on Tenth Amendment grounds.  Id. at 2361.  The Court granted 
certiorari and appointed an amicus curiae to defend the judgment of the Court of 
Appeals.
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challenge federal government action, like the Bankruptcy Court’s Order, that 

unconstitutionally infringes upon state sovereignty.

Because each of Appellants has been aggrieved by and suffered an injury in 

fact resulting from the Bankruptcy Court’s Order, each unquestionably possesses  

Article III standing to challenge the Order.  Therefore, under Bond and Atlanta 

Gas, Appellants have prudential standing to challenge the Order as violative of the 

state sovereignty principles codified in §§ 903 and 904.  

2. Alabama’s authorization of its counties’ eligibility to file
chapter 9 does not immunize the Bankruptcy Court’s Order
from state sovereignty concerns.  

The County asserts that Appellants’ argument fails on the merits simply 

because “Alabama expressly authorized the County to file bankruptcy” and, 

accordingly, consented to all Bankruptcy Court acts.  (County Br. at 20).  Because 

§ 109(c)(2) provides that state consent is a prerequisite to any municipal 

bankruptcy case, the County’s argument would render § 903’s limitations 

inapplicable to bankruptcy court action.  However, state authorization of a 

municipal bankruptcy cannot render valid bankruptcy court action that would 

otherwise violate the Tenth Amendment and § 903.

First, under binding Supreme Court precedent, state consent does not ratify 

federal government action that exceeds its authority relative to the States.  New 

York v. United States, 505 U.S. 144, 182 (1992).  In New York, the state defendants
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argued that state officials’ consent to the enactment of certain provisions of a 

federal act precluded the act from being “an unconstitutional infringement of state 

sovereignty.”  Id. at 153, 181.  The Supreme Court disagreed, reasoning that “the 

Constitution divides authority between federal and state governments for the 

protection of individuals,” because “[s]tate sovereignty is not just an end in itself:  

‘Rather, federalism secures to citizens the liberties that derive from the diffusion of 

sovereign power.’”  Id. at 181 (quoting Coleman v. Thompson, 501 U.S. 722, 759 

(1991) (Blackmun, J., dissenting)).  New York establishes that this Court must 

reject the County’s argument that Alabama’s consent to bankruptcy court authority 

over its municipalities ratifies all actions that may infringe upon state sovereignty.  

Second, the Supreme Court has recognized that state consent does not render 

municipal bankruptcy legislation immune from state sovereignty challenges.  In 

Ashton, the Court held that the first municipal bankruptcy legislation 

unconstitutionally infringed upon state sovereignty, even though the water 

improvement district was a political subdivision of the State of Texas and “the 

Texas Legislature [had] declared that [its] . . . political subdivisions . . . might 

proceed under” that municipal bankruptcy legislation.  298 U.S. at 527.  

Similarly, although the Court upheld the second municipal bankruptcy 

legislation in Bekins, it did not hold that state consent to filing waived the 

protections of states’ rights required by the United States Constitution and the 
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Bankruptcy Code.  304 U.S. at 49.  Rather, the Bekins Court noted that Congress 

had been “especially solicitous” in enacting legislation to prevent bankruptcy court 

action from interfering with state control over municipalities.  Id. at 49-50.  Bekins

held that the legislation was constitutional because of the state consent requirement 

plus statutory limitations on bankruptcy court action that protected state 

sovereignty.  Id. at 51-53.   

3. Section 903 bars interference with the Receiver Order.  

After first arguing that only the State of Alabama has standing to avail itself 

of the protections of § 903, the County then suggests that even Alabama could not 

proceed under § 903 because it provides no “independent substantive limit on the 

application of other provisions of chapter 9.”  (County Br. at 22).  In other words, 

according to the County, the only sovereign control Alabama can exercise 

regarding a municipal debtor is deciding whether the municipality is authorized to

file a chapter 9 case.  The County suggests that any reading of § 903 that offers a 

substantive limit on the application of any other provision of chapter 9 would 

constitute state revision of chapter 9.  (County Br. at 22, 23).  This argument 

essentially neuters § 903’s limitations on bankruptcy court power.

Under the County’s desired construction, i.e., that § 903 provides no 

“independent substantive limit” in chapter 9 proceedings, (County Br. at 22), § 903 

is reduced to “mere surplusage,” an outcome that runs afoul of binding legal 
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precedent. “[O]ne of the most basic interpretive canons” is that “‘[a] statute should 

be construed so that effect is given to all its provisions, so that no part will be 

inoperative or superfluous, void or insignificant.’”  Corley v. United States, 556 

U.S. 303, 314 (2009) (quoting Hibbs v. Winn, 542 U.S. 88, 101 (2004)); see also

TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001) (holding that statutes should be 

construed so that no words, clauses, or sentences are made superfluous or 

insignificant); Myers v. TooJay’s Mgmt. Corp., 640 F.3d 1278, 1285 (11th Cir. 

2011) (refusing to interpret “discriminate with respect to employment” to include 

the denial of employment, because doing so would render the words “deny 

employment” in § 525(a) of the Bankruptcy Code  “meaningless, pointless, 

superfluous,” which “is an interpretative no-no”).9  

In order to protect a state’s right to control its municipalities, § 903 must be 

applied to post-petition acts, including bankruptcy court orders.  Interpreting a 

state’s consent under § 109(c)(2), as the County urges, as ratifying all actions taken 

                                                
9 The County’s reliance on In re City of Vallejo, 403 B.R. 72 (Bankr. E.D. Cal. 
2009); Association of Retired Employees v. City of Stockton (In re City of 
Stockton),  478 B.R. 8 (Bankr. E.D. Cal. 2012); and County of Orange v. Merrill 
Lynch & Co. (In re County of Orange), 191 B.R. 1005 (Bankr. C.D. Cal. 1996), for 
the proposition that § 903 does not limit the substantive provisions of Chapter 9, 
(County Br. at 22-23), is misplaced.  These cases hold only that States cannot 
interpret § 903 to give them immunity from the other provisions of chapter 9 once 
a debtor is authorized to file and none address the effect of a municipal bankruptcy 
petition on a state’s taking of actual control over the municipal debtor’s property 
before a petition was filed.   
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by a bankruptcy court in a chapter 9 case effectively removes a municipality from 

the state’s control in violation of congressional intent to protect state sovereignty.  

This Court cannot accept the County’s position without rendering § 903 a nullity, 

and doing so would be particularly troubling because the Supreme Court relied on 

the inclusion of § 903’s precursor to uphold the second municipal bankruptcy 

legislation.  Bekins, 304 U.S. at 51.

Appellants rely on the plain language of § 903, which prevents a chapter 9 

filing from unconstitutionally interfering with State control over the municipality’s 

political or governmental affairs.  See 11 U.S.C. § 903.  In this case, Appellants 

have shown, and the County does not contest, that the State Court exercised 

Alabama’s power to take certain political and governmental powers over the 

System from the County and transfer them to the Receiver.  The plain language of 

§ 903 prevented the County’s chapter 9 filing from interfering with that act of 

Alabama’s control.  

4. The Bankruptcy Court ignored § 904.

Section 904 precludes the automatic transfer of municipal debtor property 

under 28 U.S.C. § 1334(e).  Section 904 requires County consent before the 

Bankruptcy Court can interfere with its property and the County has never

consented.  Instead, in virtually every pleading it files with the Bankruptcy Court, 

the County reserves its § 904 rights.  (See, e.g., Mot. to Establish Notice, Service, 
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& Case Mgmt. Procedures, A(Supp)-V.II:11 at 18) (expressly reserving “all rights 

under § 904 of the Bankruptcy Code); (County Mot. for Clarification, A-

V.VIII:552 at 7) (filing the motion without prejudice to the County’s § 904 rights 

and expressly asserting “nothing herein is intended as or shall be deemed to 

constitute the County’s consent pursuant to § 904” to Bankruptcy Court 

interference with its powers or property).  As a result of the operation of § 904 and 

the County’s reservation of rights under § 904, the Bankruptcy Court did not 

automatically obtain jurisdiction over the County’s property upon the 

commencement of its chapter 9 case.  Accordingly, the Bankruptcy Court’s ruling 

that it obtained jurisdiction over the System automatically upon the filing of the 

chapter 9 petition should be reversed.

5. The Bankruptcy Court should have abstained from exercising 
jurisdiction over the System.

The County misapprehends Appellants’ argument that the Bankruptcy Court 

should have abstained from interfering with the Receiver. As discussed, § 903 

prevents the Bankruptcy Court from impairing the State Court’s control over the

County and the System.  In order to comply with the dictates of § 903 and avoid a 

conflict between state and federal governments, the Bankruptcy Court should have 

refrained from entering an order that impaired the State Court’s control over the 

System through the Receiver.
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Respectffilly submitted on this the 13th day of November, 2012. 

By: /  g41  r- 4 4,4/.\ 
La Ty B. Childs 
Heath A. Fite 
Brian J. Malcom 

OF COUNSEL: 

WALLER LANSDEN DORTCH & DAVIS LLP 
1901 Sixth Avenue North, Suite 1400 
Birmingham, Alabama 35203 
Phone: (205) 214-6380 

- and — 

David E. Lemke 
Ryan K. Cochran 
Michael A. Paslay 
WALLER LANSDEN DORTCH & DAVIS LLP 
511 Union Street, Suite 2700 
Nashville, Tennessee 37219 
Phone: (615) 244-6380 

Attorneys for Appellant The Bank of New York 
Mellon, as Indenture Trustee 

Appellant to the Consolidated Response and Reply 
Brief of Appellants The Bank of New York Mellon, 
as Indenture Trustee; John S. Young, Jr., LLC, as 
Receiver; The Bank of Nova Scotia; Société 
Générale, New York Branch; The Bank of New 
York Mellon; State Street Bank and Trust 
Company; JPMorgan Chase Bank, NA.; Financial 
Guaranty Insurance Company; Assured Guaranty 
Municipal Corp.; and Syncora Guarantee Inc. 
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